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PRELIMINARY REPORT 

 

Re: Lands owned by Bishopston Community Council 

 

This report relates to lands at Murton and Manselfield and will not include reference to other 

lands held by the Community Council at Wellfield. 

 

Bishopston Community Council was re-formed from Bishopston Community Council and 

Upper Killay Community Council by the Swansea (Communities) Order 1983, Statutory 

Instrument 1983, No. 206 and came into being on the 1st of April 1983. 

 

 

1. It may be helpful if I give a quick history of the ownership of lands (registered as 

common land) at Murton and Manselfield. 

 

1.1 Common lands are normally the open, unenclosed or unoccupied wastelands of 

the Manor – they have, for centuries, remained as such, being grazed by the 

occupiers of lands within the Manor, whether they be freeholders, copyholders or 

tenants of the Lord of the Manor – they have included, over the centuries, various 

categories of farmers, from the yeoman freeholder, down to the lowest 

denominator, the peasants or serfs of the Manor, all of whom could keep cattle, 

horses, sheep or pigs in accordance with the stock carrying capacity of the 

holdings they occupied. Invariably their fields or lands (the inbye fields) were shut 

up in spring and summer to produce crops or hay, which were harvested so as to 

sustain the animals over the winter – the livestock would then be turned out by 

the occupiers of those inbye lands on to the open wastelands of the Manor, 

where they grazed “in common” with each other, and probably also grazed with 

animals turned out by the Lord of the Manor himself, from his own holdings (the 

demesne lands of the Manor). 

 

1.2 The history of pasturage or grazing or and exercising other common rights (the 

rights of turbary to take turfs for use in the cottage or residence of the holding, the 

right of estovers to take bracken, rushes, gorse or other timber like products from 

the common for use on the holding for fencing, mending barns or houses, any 

bedding of animals, etc, the right of coire, the right to take gravel, sand, or stone 

from the common) are ancient rights. Invariably those rights belong and are 

attached to the holding, not to the individual. 

 

1.3 The management, both from the criminal and civil aspect of the Manor, would 

be carried out by the Lord of the Manor or his steward and the homage or jury of 

the tenants of the Manor through the ancient courts, known as the court leet or 

the court baron. Management of rights over the common, or the exercise of 

those rights or to control trespassers or wrongs on the common were dealt with by 

way of presentments to the Court Baron and the jury and the steward of the 

Manor would deal with the same. Such history goes back very many hundreds of 

years. The powers of the Manorial Courts, which ran the Manor and the 
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wastelands of the Manor, were diminished by virtue of the Law of Property Act 

1922 – nothing as such was set in it’s place, although, by that time, criminal 

offences in the country, as a whole, were dealt with by the Magistrates Courts, 

and civil wrongs could be attended by the local County Court. 

 

1.4 The Manorial Courts had been keen to ensure that there were no encroachments 

on the common lands of the Manor and that the commoners did not abuse their 

rights, or the commons were not trespassed over by strangers. What could be 

grazed, who grazed it and how many animals were grazed were matters which 

were keenly debated and dealt with by the Manorial Courts. 

 

1.5 Following the 1922 Act, nothing really replaced local management or control of 

the commons. The question of what was common land, who were the 

commoners, what were their rights and who owned the commons was the 

subject of a Royal Commission Report, 1955 to 1958, which resulted in three 

recommendations. 

i There should be recording and registration of all common land and 

common rights (the Commons Registration Act 1965). 

 

ii There should be public access over all common land – (the Countryside 

and Rights of Way Act 2000) – although, Clyne Common, of which the lands 

at Murton and Manselfield form part, was already subject to the rights of 

public access for air and exercise, under the provisions of Section 193 Law 

of Property Act 1925, being that part of the area of Clyne Common fell 

within the boundaries of an urban council, Section 193 provided that any 

part of a common that fell within an urban area resulted in rights of access 

for air and exercise being given to the public over the whole of the 

common. 

 

iii There should be legally enforceable power to assist the management of 

common rights and of the common – eventually provided for in the 

Commons Act 2006 but those provisions have not been sought generally 

and are not operative on Clyne Common. Management of part of Murton 

Green is under the provisions of the Commons Act 1899. 

 

2 An area of some 1,858.23 acres of land was initially provisionally registered under the 

terms of the Commons Registration Act 1965, on 2nd January 1967, with the then 

Commons Registration Authority (Glamorgan County Council) and which included 

Fairwood Common, Clyne Common, Murton Green, Mansel Green and The Bank, Three 

Crosses, allocated Registration Number Common Land CL15. 

 

The former County Council made fundamental mistakes in the writing up of the 

Commons Registers, which mistakes could only be corrected by amending statutory 

legislation – the Mid, South and West Glamorgan Commons Registration Act 1983. 

 

2.1 The original boundaries of the common, as provisionally registered in 1967, was 
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found not to be wholly accurate – problems were that a large area of land was 

being delineated on to a small scale map, with a rather large green felt pen!! – a 

number of objections were raised as to the exact position of the boundaries but 

Hearings before the Commons Commissioners (a judicial body set up by the 1965 

Act to determine applications and objections in respect of common land and 

common rights) resulted in the registrations of Fairwood and Clyne Common, 

Murton Green, Mansel Green (which incorporates that part known locally as 

Manselfield Green) and The Bank Three Crosses only being finally determined, by 

decision of the Commons Commission (and the registration eventually became 

final) on the 7th of January 2009. 

 

2.2 For identification, the Commons Registration Authority, in 1967, allocated the 

register unit number CL15 to that area of Fairwood, Clyne Common, Murton 

Green, Mansel Green and The Bank, Three Crosses. That number still applies 

today. 

2.3 Under the 1965 Act, common rights were also required to be registered – the 

provision being that if common rights were not registered within the registration 

period (1967 to 1970), those rights would cease to be exercisable. – the Rights 

Section of the Common Land Registration sets out all common rights that are now 

finally registered. New rights cannot now be claimed other than by the Deed of 

Grant from the owner of the common land, and then only in certain specified 

circumstances. 

 

2.4 Again, provisions were written into the 1965 Act that, if the commoners, or a 

person claimed to have common rights, were entered in the rights section of the 

Common Land Register, any person could object to that application, on the basis 

that the rights were not exercisable, or could not be proven or they were in some 

way incorrect or too many in number or were attached to incorrect lands. Again, 

all of that was dealt with by the Commons Commissioners and the rights entries 

for CL15 became final, following the decisions of the Commons Commissioner in 

January 2009. 

 

Section 10 of the 1965 Act providing that when lands or rights become “finally” 

registered, that registration could provide conclusive evidence of the registration. 

 

2.5 The rights of common i.e., identifying the land to which common rights were 

attached, who were the original applicants (or where apportionments had been 

undertaken, then the owners of those apportioned parts), the number and type 

of animals and the whereabouts of their entitlement to graze is all recorded in the 

rights section of the Common Land Register for CL15. 

 

The effect of the 1965 Act being is that no one can graze or exercise rights of 

common unless those rights are registered and recorded in the Rights Section of 

the Register. 

 

3 All common land is owned by somebody – invariably, as mentioned above, it would 

have been the Lord of the Manor, but common land is a “corporeal hereditament”, 

meaning it can be inherited or sold. In many cases, common land is still held by the 
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Lords of the Manor who may have held the same for very many centuries – for 

example, the greater part of Clyne Common, to the east of Murton and Manselfield, fell 

within the Manor of Oystermouth and has been held since the fifteenth century by the 

Dukes of Beaufort and their ancestors, and now is currently held by the Trustees of the 

Somerset Trust (the compound settlement of the Dukes of Beaufort). 

 

3.1 The western end of the common, which includes Murton Bank, Mansel Green and 

Manselfield Green, fell within the Manor of Bishopston – once held by the church 

(part of the Sec of the Bishops of St Davids), sold by them as the then Lords of the 

Manor, with all its lands, very many years ago and eventually passing into the 

hands of Arthur Owen Thomas of Swansea, a gentleman who was a successful 

player in coal abstraction enterprises and shipping and who, in 1919, bought the 

remnants of the Kilvrough Estate, including Kilvrough Mansion, itself, from the 

Penrice Lyons family – the heir, Thomas Humphrey Penrice Lyons having died in 

the Spanish flu epidemic in 1919. Arthur Owen Thomas lived in Kilvrough Mansion 

but was also Lord of the Manor of Gower Anglicana, the ownership of which 

entitled him to ownership of Fairwood Common, and the Manor of Bishopston, 

which entitled him, as such, to the ownership of the said areas of Murton Green, 

Mansel Green and Manselfield Green – the old parish boundary which ran 

through the southwest portion of Clyne Common also being the old manorial 

boundary. 

 

3.2 In 1936/37, Arthur Owen Thomas, in order to celebrate the coronation of their 

Majesties, King George VI and Queen Elizabeth, gave by way of gift, certain lands 

part of Fairwood Common to Glamorgan County Council to improve the road 

structure crossing the common, and the remainder of Fairwood Common which 

fell within the Manor of Gower Anglicana to the Council of Swansea for the 

building of a civil aerodrome to serve the growing township and borough of 

Swansea – such area of the aerodrome subsequently being acquired by the 

Ministry of Air for the building of Fairwood Aerodrome as a wartime facility and 

passing, after the war, back to the Swansea County Borough Council – who 

continue to own the lands of Fairwood Airport and the larger part of Fairwood 

Common. 

 

3.3 Also, to celebrate the Coronation, Mr Thomas, as Lord of the Manor of Bishopston, 

gave to the Rural District Council of Gower, by way of Conveyance, (Deed of 

Gift) dated the 7th of September 1938, three areas of land. 

 

1. Some seventeen acres, twenty-nine perches situated in Upper Killay 

(actually being in the manor of Gower Anglicana) (which A O Thomas had 

purchased from the Dukes of Beaufort). 

2. Wastelands of the Manor of Bishopston comprising ten acres, twenty-seven 

perches or thereabout, being Murton Green [the area of land to the south 

of the Northway Road (now B4436) and to the west of the road leading 

from Northway to Murton]. 

 

3. An area of three acres, one rood, twenty-four perches, being part of 

Mansel Bank, [sometimes locally referred to as Manselfield Bank] and lying 
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to the east of the old house, known as Murton House and to the north of the 

road running from Murton, via Manselfield, to Newton (Manselfield Road) – 

the gift did not include the old quarry area in the southeast portion of 

Manselfield Bank. 

 

3.4 The Conveyance was by way of gift but the Council (Gower RDC) covenanted 

and undertook with Arthur Owen Thomas that they would hold the said lands on 

trust, “to provide thereon or on some part or parts thereof Playing Fields, 

Recreation and Pleasure Grounds” and covenanted “to lay out, support, 

improve, maintain and manage the property therein before described and not to 

use the same for any purpose other than as therein specified.” 

 

3.5 The said lands were to be held by Gower RDC on a charitable recreational trust 

under the terms of the Charities Act 1960 Sec 18. 

 

3.6 There were also reserved provisions and covenants in respect of the strip of land 

some 30-foot wide (referred to as a roadway) along the western boundary of 

Murton Green but we need not worry about that covenant because Bishopston 

Community Council subsequently purchased that area, see below. 

 

3.7 Your Cerk, Mr Anthony Jones, has recently delivered to me a number of files that 

he accessed from Messrs Smith Llewellyn, (successors to the former firm of Strick 

and Bellingham, who had acted for the Bishopston Community Council or 

Bishopston Parish Council) – amongst those papers is the original of the 

Conveyance of 7th of September 1938 by way of gift from Arthur Owen Thomas 

to Gower RDC – a lovely document handwritten on parchment, with maps and 

appropriate seals. 

 

3.8 In 1972, upon Local Government reorganisation, Gower RDC was to be absorbed 

into the City and County of Swansea and the Rural District Council arranged that 

the lands in Murton that had been gifted to it by Arthur Owen Thomas in 1938 

were passed to Bishopston Parish Council – who by order of the Secretary of State 

be a Trustee of the Bishopston Recreational Trust. 

 

3.9 Amongst the papers is an Order of the Charity Commissioners, given under the 

terms of the Charities Act 1993 dated 18th of July 2005, which provides that the 

charity, previously known as the Bishopston Recreational Trust (3981574), will then 

be known, separately, as the Upper Killay Recreational and Village Hall Trust 

(Part one) and the Murton Recreational and Village Hall Trust (Part two). 

 

3.10 This report does not deal with Part One but Part Two specifically refers to the land 

and buildings at Murton containing 4.115 hectares or thereabouts (ten acres, 

twenty-seven perches), the land described as number 2 in the Deed of the 7th of 

September 1938; and land containing 1.376 hectares (three acres, one rood and 

twenty-four perches) as numbered 3 in the said Deed of 7th of September 1938. 

The terms and object of the Trust is 
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“12 Objects of the Charity 

 

(1) The object of the Murton Charity is, in the interests of social 

welfare, to improve the conditions of life for the inhabitants of 

the area, administered by the Bishopston Community Council, 

without distinction of political, religious, or other opinions by 

the provision and maintenance of: 

 

(a) a village hall for the use by the inhabitants, including use 

for: 

 

i) meetings, lectures, and classes; and 

 

ii) other forms of recreation and leisure time 

occupation; and 

 

(b) a recreation ground for use by the inhabitants 

 

(2) The land identified in part 2 of the schedule for this scheme [i.e., 

the lands referred to as parcels 2 and 3 of the Deed of Gift of 

the 7th of September 1938] must be retained by the Trustee for 

use for the objects of the Murton Charity. 

 

13 Powers of the Trustee 

 

In addition to any other powers which it has, the trustee of the Murton 

Charity may, in furtherance of the objects of the Murton Charity, 

exercise the power to make rules and regulations consistent with this 

scheme for the management of the Charity. The rules may include 

the terms and conditions upon which the recreation ground and the 

hall may be used by persons or bodies other than the trustee and the 

sum (if any) to be paid for such use”. 

 

The scheme then goes on to confirm that Bishopston Community Council is 

the trustee of the Murton Charity, who as such trustee are subject to the 

restriction on disposal imposed by the Charities Act. 

 

3.11 Those lands, i.e., parcels 2 and 3, as contained in the Deed of Gift of 7th 

of September 1938 are registered at HM Land Registry, under Title Number 

CYM291478, see copy plan attached – having been registered with Title 

Absolute on the 30th of May 2006. 

 

3.12 It will be noticed that running along the west/south west side of Murton 

Green is an area of common land that lies between the lands gifted by 



EH//29.08.2024 
 

Page | 7   

Arthur Owen Thomas and the houses to the west/south west. This land, a 

strip some 30’ wide was retained by Mr Thomas out of the Deed of Gift of 

1938 to Gower RDC- it was to be retained to provide a future roadway. 

 

3.13 Following the death of Arthur Owen Thomas, Kilvrough Mansion and much 

of it’s lands, including the Lordships of the Manors, were sold in 1946 to a 

consortium of Swansea businessmen. By way of Conveyance dated the 

27th of April 1948, those businessmen sold Kilvrough Mansion, together with 

its immediate land, the Lordships of the Manors, and the residue of the 

wastelands of those Manors, as had previously been owned by Arthur 

Owen Thomas, to a company called Estate Owners Association Limited, 

with registered offices at 54 Mansel Street, Swansea. 

 

3.14 It is believe that Estate Owners Association Limited then were able to sell on 

Kilvrough Mansion to Oxfordshire County Council, who continue to use 

Kilvrough Mansion as an outdoor centre for children from the Oxfordshire 

education area and is still successfully so used. Oxfordshire County Council 

were not interested in purchasing the Lordships of the Manors or the other 

outstanding areas of wasteland/common land, and in 1968, by way of 

Subsidiary Vesting Deed, Estate Owners Association Limited sold those areas 

of wasteland (registered as common land) to the Trustees of the Somerset 

Trust (the Trustees of the compound settlement for the Dukes of Beaufort) 

and which included seven areas of land in Murton, which had formed part 

of the wastelands held by Arthur Owen Thomas as Lord of Manor of 

Bishopston namely: 

 

i Land running from Northway Garage eastwards, to join up with that 

part of Clyne Common that lay within the Parish of Oystermouth i.e., 

lying to the north of the B4436. 

 

ii Mansel Green, lying to the east of the road from Northway down to 

Murton. 

 

iii The strip of land lying on the west side of Murton Green, which Arthur 

Owen Thomas had reserved out of the Deed of Gift of 1938. 

 

iv The Quarry is situated in the eastern part of Mansel Green 

(otherwise Manselfield Green). 

 

v Three areas of land lying on the south side of the road from Murton, 

leading through Manselfield Green towards Newton (Manselfield 

Road). 

 

The land north of the B4436 (paragraph (i) above) is believed to have 

subsequently been sold by the Somerset Trust to the Jenkins family of 

Northway Garage. 

3.15 Some years later, negotiations were entered into by Bishopston Community 
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Council with Somerset Trust and by way of a Conveyance dated the 6th 

July 1977, Bishopston Community Council were able to acquire the freehold 

interest of the area of land some 30 feet wide, running all along the west 

side of Murton Green (i.e., that land which had been reserved by Arthur 

Owen Thomas out of the Deed of Gift of 1938). The price was £40 and that 

strip of land runs from Northway Road (B4436) in the north, down to 

Manselfield Road to the east and south of the old house known as 

Chestnuts, subsequently Murton Rovers Football and Social Club and now 

the subject of redevelopment with four detached houses (rights of access 

across Murton Green to this development was subsequently granted by 

Bishopston Community Council (please see later details). That strip of land 

has been registered at HM Land Registry under Title Number WA74126 – 

registered on the 25th of July 1977 – BCC has absolute freehold title – see 

plan attached, hereto. 

 

3.16 Amongst the deeds deposited from the Community Council there is the 

original Conveyance of 6th of July 1977, from the Trustees of the 

Somerset Trust to BCC. 

 

3.17 Subsequently, in either 1983 or 1994 (the dates are uncertain) Bishopston 

Community Council negotiated with the Trustees of the Somerset Trust to 

acquire from them for a sum of £575.00 the area of land known as Mansel 

Green, other than the area of the Wales Gas Board governor kiosk and the 

access to it (lying just to the north of the old house known as Murton House, 

now the Clinic and Hall); it may have been that negotiations started in 1983 

but they were not completed until 1994. The final Conveyance was not 

entered into until the 26th of July 2011 – The original Conveyance was not 

amongst the papers retrieved but there is a photocopy - the reason for the 

delay is not known,  

 

 

3.18  

3.18.1 It is also seen that there was a covenant for this area of land with the 

Vendors (Trustees of the Somerset Trust) and their successors in title, 

that the Council (BCC) and its successors in title would not use this 

area of land for any purpose other than for “recreation and leisure 

purposes”. 

 

3.18.2 This area of land was registered with HMLR on the 24th of November 

2011, Title Number CYM54405, absolute title in the name of 

Bishopston Community Council, subject only to the restrictive 

covenant. (see plan attached). 

 

3.19 It is confirmed in respect of all of these four areas of land that mines and 

minerals were reserved unto the original vendors – in the adjoining South 

Wales coalfield, this was not an unusual provision, although, it will be well 

known that, as Bishopston and Murton are situated over the limestone 

formations, there is no coal under the limestone. Quarry workings, however, 
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have been undertaken. The quarry at Manselfield Green was not included 

in the 1938 Deed of Gift from Arthur Owen Thomas to Gower RDC, and 

therefore did not pass from Gower RDC to Bishopston Community Council, 

and the quarry remains in the ownership of the Somerset Trustees. 

 

4. Amongst the Deeds is a Deed of Release dated the 4th of May 1983 made 

between Arthur Robinson Thomas (1) and Bishopston Community Council (2). 

Arthur Robinson Thomas was the Executor of his late father, Arthur Owen Thomas 

– the Deed of Release is in respect of the building of the hall and changing room 

on the lands at Upper Killay – it being perceived, at that stage, that the 

undertaking and covenants entered into by Gower RDC with Arthur Owen 

Thomas in the 1938 Deed of Gift to use the lands as “Playing Fields, Recreation 

and Pleasure Ground” did not allow the erection/construction of buildings, even 

though they may have been used as a hall or changing rooms, in connection 

with the recreation grounds – said Arthur Robinson Thomas acknowledged the 

release of the covenant in respect of those lands at Upper Killay for the building 

of changing rooms and a hall with ancillary amenities and confirmed that the 

erection of those changing rooms would not be a breach of the said covenant 

contained in the 1938 Conveyance (Deed of Gift). 

 

5. No similar release can be found when BCC undertook the erection of the 

buildings and car parking areas, etc, on Murton Green – maybe none was ever 

sought or asked for? or if it was, such release is not with the papers/deeds and 

documents which have been deposited. 

 

6. As Indicated, before, all of the lands now held by Bishopston Community 

Council are registered as common land and are subject to registered rights of 

grazing, as set out in the Commons Register, CL15. 

 

6.1 Section 194 of the Law of Property Act 1925, which applied to all lands 

which were subject to rights of common, as on the 1st of January 

1926, prevents the erection of any building or fence or the 

construction of any other works, whereby access to land to which 

Section 194 applies, is “prevented or impeded” – unless the consent of 

the Minister/ Secretary of State was obtained. The sanction was that if 

any such building or fence was erected or any other works 

constructed, without such consent as was required by Section 194, 

then any person with an interest in the land could apply to the County 

Court for an order requiring the removal of the said work and the 

restoration of the land, to the condition in which it was before the 

work was erected or constructed. 

 

6.2 Those provisions were repealed but replaced by Section 38 of the 

Commons Act 2006. Section 41 provides that “any person” [i.e., a 

member of the public] can bring proceedings in the County Court to 

seek removal of any such building or works which are restricted works 

and have the affect of “preventing or impeding” access to the 

common.  
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Such ‘restricted’ works include the placing on the common of an 

impermeable surface, and the digging of ditches and trenches and 

the building of embankments. 

 

6.3 What has not been found amongst the papers from Smith Llewellyn is 

any consent from the Welsh Government (or it’s statutory 

predecessors) confirming that such consent had been obtained for 

the construction of the buildings, laying out of the tarmacadam car 

parking, etc, as erected on Murton Green – it may very well be that 

there is a separate file which has not been accessed. 

 

6.4 The papers retrieved do not include any copies of any planning 

permissions which may have been granted at the time that those 

buildings were erected on Murton Green. Without such consent, then 

on face value, those buildings have been built contrary to the 

provisions of Section 194 but through lapse of time, it is extremely 

unlikely legal guidance would go so far, (almost impossible) that any 

County Court would give an order to any person, so minded, making 

such application, seeking the removal of those buildings – to make sure 

that matters are clear and can accompany this Report, the Council 

should have or seek, further access to, papers of the Community 

Council and/or of the Welsh Government to confirm that such consent, 

under Section 194/Section 38, was given. 

6.5 Future Extension of Existing Community Centre 

 

As mentioned above, the provider of this legal guidance has not seen 

any consents obtained from the estate of Arthur Owen Thomas or from 

the Welsh Government Ministers (previously National Assembly for 

Wales) relating to the building on Murton Green of the existing 

buildings or the adjoining car parking area. It would be helpful to see 

those consents and any terms that were considered or imposed by the 

Welsh Government, and to see any planning permission and plans, to 

see terms or conditions imposed by City and County for Swansea, as 

local planning authority – subject to that, then the planning for any 

extension of the building on Murton Green or it’s car parking facilities 

would need the consents referred to above.  

 

1. Possible consent from the Estate of Arthur Owen Thomas. 

2. Consent under Section 38, Commons Act 2006. (Welsh 

Government) 

3. Consents under the Scheme of Regulations see below, and charity 

provisions under the 2005 Charity Commission Order. 

4. Planning Permission (Swansea CC) 

 

 

 

 

7. 
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7. Scheme of Regulation 

 

That brings us on to the Scheme of Regulation made under the provisions of the 

Commons Act 1899. This was applied for by Gower Rural District Council on the 1st 

of December 1969 and applied to the areas of land which it (Gower RDC) had 

acquired from Arthur Owen Thomas by virtue of the said Deed of Gift of 1938, i.e., 

the two areas of land at Murton (Murton Green and Manselfield Green (otherwise 

therein called Mansel Green)), and the area of land at Upper Killay. 

 

7.1 The provider of the legal guidance did not have the original of 

that Scheme of Regulation but did have a have a photocopy, 

and then only part of the plans, i.e., the plans referring to the two 

areas of land at Murton, not the area of land at Fairwood (now 

within area of Upper Killay Community Council). 

 

7.2 The Scheme of Regulation was approved by the Chief Executive 

Officer of the Welsh Office on the 30th of December 1969. It gives 

power to the Council to execute any necessary works of 

“drainage, raising, levelling or other works for the protection and 

improvement of the common and may, for the prevention of 

accidents, fence any quarry, pit, pond, stream or other like place 

on the common, and shall preserve the turf, shrubs, trees, plants 

and grass thereon, and for this purpose may, for short periods, 

enclose by fences such portions as may require rest to revive the 

same, and may plant trees and shrubs for shelter or ornament, and 

may place seats upon and light the common, and otherwise to 

improve the common as a place for exercise and recreation. Save 

as herein before provided, the Council shall do nothing that may 

otherwise vary or alter the natural features or aspects of the 

common or interfere with free access to any part thereof, and shall 

not erect upon the common any shelter, pavilion, drinking fountain, 

convenience or other building without the consent of the person or 

persons entitled to the soil of the common and the Secretary of 

State (in this Scheme referred to as “the Minister)...“. [Bishopston 

Community Council are now the owners of the common and 

would in due course have to consider and after due consideration 

of all facts, options, etc determine whether to give consent to 

themselves under this provision – they would also need permission 

from the Welsh Government Ministers]. 

7.3 The reference to the Secretary of State now of course refers to the 

Welsh Government or the Ministers thereof, who in giving or withholding 

their consent for any such works referred to in Section 38, would have 

to take the matters set out in Section 39 of the Commons Act 2006, i.e. 

to provide that the national authority [in our case now the Welsh 

Government], in considering any such application, shall have regard to 

 

“(a) the interests of persons having rights in relation to, or occupying, the 

land (and in particular persons exercising rights of common over it). 

7.3.1 the interests of the neighborhood; 
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7.3.2 the public interest; 

7.3.3 any other matter considered to be 

relevant.” 

 

7.4 Section 39 also provides that the reference to “public interest” includes 

the public interest in 

“(a)  nature conservation; 

7.4.1 the conservation of the landscape; 

7.4.2 the protection of public rights of access to any area of land; and 

7.4.3 the protection of archaeological 

remains and features of historic 

interest.” 

 

7.5 Again, the author of the report does not know and has not seen any 

confirmation that consent was given by the appropriate Secretary of 

State/Minister under Sec 194 LPA 1925 or the Scheme of Regulation for 

the erection of the buildings, laying out of car parking areas, etc, on 

Murton Green? – which would have needed such permission. 

 

7.6 Paragraph 5 of the Scheme of Regulation also provides that the 

Council “shall maintain the Common free from all encroachments, 

and shall not permit any trespass on or partial or other enclosures of 

any part thereof” [N.B. – “shall” is a mandatory provision] – again, 

Again, the author of the report does not know and has not see how 

the Bishopston Community Council got round this provision in the 

building and laying out of it’s present structures and car park on the 

common; although, paragraph 8 does allow the Council, with the 

consent of the Minister, to temporarily set. 

apart and fence such part or portions of the common, as they may 

consider expedient for the parking of motor or other vehicles, and may 

make such charges for the use of such parts, as they may deem 

necessary and reasonable, provided that any areas so set apart shall 

not be so near to any dwelling house so as to create a nuisance or be 

an annoyance to the inhabitants of the house – again, it is provided 

that the Minister (now Welsh Government), in giving or withholding it’s 

consent, shall have regard for the considerations as referred to above. 

7.7 The Scheme of Regulation provides that the inhabitants of the district 

and neighborhood shall have a right of free access to every part of the 

Common and the privilege of playing games and of enjoying other 

species of recreation thereon, subject to any byelaws made by the 

Council, under the Scheme; and the Council shall have power to set 

apart “for games any portion or portions of the common as they may 

consider expedient, and may form grounds thereon for cricket, 

football, tennis, bowls and other similar games, and may allow such 
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grounds to be temporarily enclosed with any open fence, so as to 

prevent cattle and horses from straying thereon: but such grounds shall 

not be so numerous or extensive as to effect prejudicially the 

enjoyment of the commons and open space or for the lawful exercise 

of any right of common, and shall not be so near to any dwelling house 

or road as to create a nuisance or be an annoyance to the inhabitants 

of the house or to persons using the road.” 

 

7.8 The Scheme of Regulation also provides that the Council may, for the 

prevention of nuisances, and the preservation of order on the 

Common and subject to the provisions of Section 10 of the Commons 

Act 1899 make, revoke, and alter bylaws. The Scheme of Regulation 

then sets in sub paragraphs (a) to (q) matters which can be the subject 

of those byelaws. If byelaws have been made (and I haven’t seen any 

printed copies of the same but perhaps your clerk can confirm or 

otherwise) – if provisions or byelaws have been made under the 

Scheme, they should be published on notice boards placed on such 

parts of the common (not less than one) as to the Council may appear 

desirable. 

7.9 The byelaws, of course, do not apply to the strip of land, 30 feet wide, 

situated on the west of Murton Green, nor do they refer to or affect the 

larger area of land known as Mansel Green, situated immediately to 

the east of the road from Northway to Murton, i.e., distinguishing it from 

the eastern part of Mansel Green, otherwise Manselfield Green, which 

part was contained within the 1938 Deed of Gift from Arthur Owen 

Thomas – those two parcels are, however, registered as common land 

and are still, therefore, subject to any consent that may be needed 

under Section 38, Commons Act 2006. 

 

8 Common rights 

 

8.1 All of these areas of land are registered as part of the common lands 

comprised within CL15 and are subject to rights of common thereover, 

that is the right of grazing animals, the rights of turbary and the right of 

estovers, as may have been registered for the benefit of any particular 

holding. There is one right of coire (the right to take sand, gravel or 

stone from the common) – that may have been used in years gone by 

for the small gravel pits situated at the south of B4436 and near to what 

is now the West Cross housing estate, or to the quarry situated on 

Manselfield Green but the use of any quarrying rights would now be 

controlled by planning, so further mention of the same. 

 

8.2 The author of this report was aware that when Bishopston 

Community Council were anxious to set out Murton Green as a 

playing or recreation field, they were concerned that commoners’ 

animals, cattle, sheep and horses would soon find the new grass or 

the cut grass attractive and would spend the bulk of their time 

lairing on the newly formed grasslands, rather than wanting to eat 
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the tougher and possibly less palatable grasses of the unimproved 

Common. 

 

8.3 At or about the same time, the Commoners Association were 

concerned about the number of injuries, many of them fatal to 

livestock getting on to or being on the B4436, traffic on which was then 

moving at a faster and faster speed, that road was not lit and animals 

lawfully agisted on the Common had natural rights to cross from one 

part of the Common north of the B4436, to the area on the south and 

vice versa. To try and cut down the number of fatalities and serious 

accidents to animals and indeed to vehicles and the occupants 

thereof, a scheme to fence the north side of the B4436 was prepared 

by the Commoners Association and submitted to the Secretary of State 

for Wales for approval under Section 194 Law of Property Act 1925. Mr 

David Gibson-Watt, then Secretary of State for Wales, held a site 

meeting before deciding whether to exercise his power to grant such 

permission for fencing under the application put before him, under the 

provisions of Section 194, Law of Property Act, 1925. The fencing was to 

run from Northway, in the west, to the top of Mayals, in the east, with 

appropriate access gates, stiles and kissing gates, and a cattle grid 

near the common’s access near to the car parking area of Clyne Golf 

Club. There were no grants available, and money had to be found by 

the commoners. A similar scheme was also being envisaged to stop 

animals wandering from Fairwood Common into the urban parts of 

Upper Killay. 

 

8.4 Negotiations were entered into by the Commoners Association 

(in the form of Mr Jack Ellis, the then Secretary) and Bishopston 

Community Council and it was agreed that Bishopston 

Community Council would pay a compensatory sum of 

£1,200.00 to the Commoners Association to assist them in the 

cost of erecting the fencing works on the north side of the B4436 

at Clyne and fencing works to be carried out, including gridding 

works at Upper Killay and, in return for that, a letter was written 

to Mr Harry Maslin, then Clerk to Bishopston Community Council, 

by Mr Robert Robinson, by then Secretary of the Gower 

Commoners Association, on the 18th of September 1975, 

informing the Community Council that the Gower Commoners 

Association at a meeting of local Fairwood Commoners, which 

was subsequently ratified by the executive, had “decided to 

accept the offer contained in Mr Maslin’s letter dated 28th of 

July 1975”. There is no copy of that letter in the papers deposited 

with me by your clerk but the gist of which, The report author 

believes that the Community Council would offer the said sum 

of £1,200 as “compensation” and that would assist the 

commoners in erecting the said fencing and gridding works and, 

in return, Mr Robinson stated that “the commoners will cease to 

exercise their commoners’ rights over the land in question at 

Murton and Upper Killay and that there was no objection from 



EH//29.08.2024 
 

Page | 15   

the local commoners to the Community Council erecting 

fencing at Murton as soon as it was convenient for the Council 

so to do”. 

 

8.5 The holding of common rights attaches to each and every individual 

dominant holding, i.e., it is the land that has the benefit of the rights. 

Those rights are exercised by the owner, for the time being, of those 

individual parcels of land. The rights cannot be separated from those 

areas of land. Indeed, the Commoners Association do not hold the 

rights and have no power to, in any way, assign or release such rights 

and therefore, on face value, the letter written by Mr Robinson, the 

Secretary of the Commoners Association, is not correct, wherein he 

says that the commoners will “cease to exercise” their commoners’ 

rights, in that the Commoners Association has no power, right or 

entitlement to release, cancel, sell, transfer or otherwise deal with the 

rights. 

 

8.6 The author of the report has made separate enquiries of the 

Commoners Association about those negotiations going through it is 

believed the intention was that, having put up the fence along the 

north side of the B4436 (the fence on the south side followed about 

seven or eight years later), it would have been the intention of the 

commoners to keep their animals within Clyne Common, as fenced out 

from the B4436 road, although it was appreciated that, from time to 

time, fences would become damaged or incapable of holding stock, 

gates would be left open, etc, and animals would wander on to the 

road – animals aren’t completely stupid and there’s nothing to eat on 

the road, so they would, in due turn, wander on to the verges – that is 

why the fences, on both sides of the road, are set back some four or 

five yards, to allow quiet lairage for animals that have inadvertently or 

wrongfully got out on to the road system, and in due time the animals 

would find their way along the road onto the lush grassed areas of the 

Council’s playing and recreation areas. The intention of the fencing by 

Bishopston Community Council on the north side of Murton Green was 

that it would be set back on its northern side, to allow a generous area, 

wherein animals would be held until the owner arrived to reunite them, 

with the fenced common! – the intention was that commoners would 

not deliberately turn their animals out on to Murton Green or its 

recreation ground. The fencing that was to be erected (subsequently 

hedging) was that gaps would be left in the same, sufficient for a 

sheep to move through but sufficient to stop any cattle or horses 

moving through, i.e., cattle and horses would be kept off the 

recreation ground, but sheep may find their way thereon, until such 

time as they could be moved off by the owner of those sheep. It is 

understood that there have, over the years, been further contacts 

between the Commoners Association and the Community Council, 

whereby when that fencing on the north side of the recreation ground 

needed replacing, mending or hedging needed trimming or cutting or 

laying, there were always spaces to be left or gaps left, high enough 

for a sheep to get through but not for horses or cattle and my 
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understanding is that is what Rob Robinson was referring to, rather than 

inferring that the commoners would release or surrender their rights in 

perpetuity – was that the lands remains common land, and remains 

subject to grazing rights but the commoners would not deliberately or 

specifically turn their animals out on to Murton Green. 

 

8.7 Likewise, the area of grass on the north side of the B4436 at or on either 

side of Northway Garage, remains common land, subject to common 

grazing rights and can act as an escape route/cordon sanitaire if 

animals “escape” from the fenced common and before they can be 

brought back. Being common land and, remaining as common land, 

subject to registered rights of grazing, means that the animals have 

protection under such matters of the Town Police Clauses Act 1847 and 

any civil liability under the Animals Act 1971 if struck by traffic, whilst on 

the roads adjoining the commons (Lord Dennings Judgment in Davies v 

Davies and Davies 1975). 

 

9 Future Works (building, structural or engineering) on Common Land, i.e., Murton Green – 

since imposition of Section 38 Commons Act 2006. 

 

9.1 As mentioned above, The report’s author has not any “release” by 

the Estate of the late Arthur Owen Thomas in respect of the 

covenant and undertaking given to him by Gower RDC in return for 

the gift to that Council of the lands in the1938 Conveyance 

restricting building on those areas in that the Council could use the 

same only for the purpose of “Playing Fields, Recreation and 

Pleasure Grounds” [see paragraph 3.4 hereof] – it would seem that 

those are personal restrictive covenants given in consideration of 

the said Deed of Gift and do not follow the normal requirements of 

the law, whereby, for restrictive covenants to be effective, the 

person wishing to seek the enforcement of the restrictive covenant, 

normally would have to have land which is capable of benefitting 

from the said restrictions, and that seemed to be considered to be 

the case when the proposals for the building of the changing rooms 

was being undertaken in respect of the playing fields at Upper 

Killay, i.e., the Deed of Release of 4th of May 1983, given by the P.R. 

of Arthur Owen Thomas, see paragraph 5 hereof The report’s 

author has not found any reference in the documents to the same 

effect relating to the buildings on Murton, but it may very well be 

that such was not obtained? 

 

9.2 It is the author’s view, it is still arguable that the restriction still applies, 

i.e., Arthur Owen Thomas gave the land as a gift to the Gower R.D.C. 

to be used as recreational grounds or playing grounds and that still 

applies. Relatives of Arthur Owen Thomas are still alive, although It is 

suspected that his son and executor, Arthur Robinson Thomas, may well 

now have long since passed away. 
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9.3 Any ‘restricted works’ on registered common land which have the 

affect of “preventing or impeding”, and which include the digging of 

ditches and trenches and the building of embankments and including 

the construction of buildings and other structures, access require 

consent from the Welsh Government Ministers under Section 38 

Commons Act 2006 and will also require consent from the Welsh 

Government Ministers under the provisions of the Scheme of 

Regulations of 1969 [as well as requiring consent from the land owner, 

i.e., Bishopston Community Council in that capacity]. Whilst it could be 

accepted that, under paragraph 3, of the Scheme of Regulation the 

Community Council may have powers to “improve the Common as a 

place for exercise and recreation” that is governed by the requirement 

that the Council shall do nothing which may otherwise vary or alter the 

natural features or aspects of the Common or interfere with free access 

to any part thereof and shall not in effect erect on the Common any 

other building without the consent of the Welsh Government Minister. 

 

9.4 Under paragraph 7 of the Regulations, as we have seen, the Council 

may set apart for games any portion or portions of the Common but 

those games, as listed, envisage that the Common would remain as an 

open grassland area and not have a built structure thereon. For 

example, in this respect, lawn tennis could be played, with a 

temporary fence around the tennis court but there is doubt that a hard 

tennis court with a permanent hard fence around it could be allowed 

or constructed under these powers; and, in any event, the proviso to 

paragraph 7 says, that the same shall not be “so near to any dwelling 

house or road as to create a nuisance or be an annoyance to the 

inhabitants of the house or to persons using the road”. 

 

9.5 Any structures that could be erected on the common or any 

substantive earth moving works or any reprofiling the surface of the 

common being undertaken for other recreational activities would 

certainly run into the requirements of having to obtain consent, under 

the Scheme of Regulations and under the provisions of Section 38; 

such structures or earth moving works would be a permanent fixture 

(even if made of temporary materials, such as timber) because those 

constructions or works would be ‘restrictive’ works which will have the 

affect of “preventing or impeding” access under Section 38 

Commons Act 2006, and any person (i.e., any member of the public) 

considering that his access is thereby prevented or impeded could 

apply to the County Court for an order removing such structure or 

works unless consent is obtained from Welsh Government Ministers. 

The argument that why could members of the public not simply walk 

round such structures or works does not work as a de minimus 

argument under Section 38. 

The building of structures or carrying out of re-proifiling works of the 

surface of the Common would be considered to be ‘engineering 

works’ under the planning legislation and would require consent under 

the Town and Country Planning Act. 
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9.6 At the same time, the Community Council would have to consider 

whether any structures or earth moving works could be allowed under 

paragraph 4 of the Scheme of Regulation, which provides that the 

Council shall maintain the Common “free from all encroachments”; 

the building of any structures would be an encroachment on to the 

Common. If the Council took the decision that, as land owner, it was to 

approve the proposal to erect or build any structures or allow any 

earth moving works on the common, it is possible that that decision 

could be challenged by a local inhabitant on the basis that the 

decision is “unreasonable” and without the powers of the Community 

Council to be given under the Scheme of Regulation; the argument 

being that the land is common land but under the Scheme of 

Regulation be used as open recreation ground and not in effect to 

allow the construction of a structure or the reprofiling of the surface so 

as it is no longer level and open – i.e. sui generis with the interpretation 

of a “playing field, or grounds for cricket, football, tennis, bowls or 

similar games” – any recreation, In the author’s view would have to be 

capable of being played or enjoyed on any surface as is or was 

envisaged by the Scheme of Regulation – a flat surface available for 

all inhabitants when sport in not actually being played. 

9.7 Any noise, could come from any further structures or facilities, could 

become, or could be perceived as being a “nuisance or annoyance” 

to the inhabitants of any nearby house. So before considering the 

same, the Council may well have to take views from the local 

householders and then take professional advice as to whether such 

noise would be a nuisance or annoyance to the quiet enjoyment of 

such households – not necessarily sitting in their house, watching 

television, behind double glazing but enjoying their house or garden, in 

the normal peace of the countryside, albeit with modern operations, 

traffic, lawn mowers, music producing apparatus, etc. Initial 

consideration and consents to all these constructions or operations 

come from the Community Council but the ultimate arbiters of whether 

the Community Council are empowered under Section 38 and under 

the Scheme of Regulation, etc, to allow the construction of further 

building structures or earth moving works, or engineering works which 

fall within Section 38 would be with PEDW (i.e., the Welsh Ministers) 

and/or indeed the Courts, if judicial review of the Community Council’s 

decision – and even of the Welsh Minister’s decision is so challenged by 

a local householder. 

 

9.8 The digging of ditches and trenches and the building of embankments 

are specifically defined in Section 38 as requiring Welsh Government 

consents. 

9.9 It is also necessary to consider the overall policy of the Welsh 

Government in that it’s objective is to ensure that the overall stock of 

common land is not diminished by development, etc – very often the 

Welsh Government may consider that, rather than applying for Section 

38 consent, the building or construction or enclosing of common land, 

even for recreational purposes, it may be more satisfactory to apply 

under Section 16 Commons Act 2006 for an “exchange of land” – 
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exchange of land means that an area of land wished to be so 

“developed” is taken out of the common, so that it ceases to be 

subject to commoner’s rights and rights of public access and an 

equivalent or greater area of land, of the same or better value (not just 

in monetary terms but in all other terms which need to be considered) is 

placed into the common by way of replacement land; upon an 

Exchanged Land Order being made by the Welsh Government all 

rights of common and of public access are removed from the 

“released land” i.e., the land to be so developed and are 

automatically transferred to the “replacement land”. 

 

9.10 The decision as to whether to use Section 38 for the permitting of 

restricted works to be undertaken on common land or to apply under 

Section 16 for replacement land will be based on the merits of the 

proposal and the Welsh Government (PEDW) will balance all the 

interests in the common, taking account of all the view expressed – the 

criteria will be viewed in the light of the policy objective of managing, 

improving or protecting the common, of maintaining it’s traditional uses 

(eg., grazing, public recreation), and of ensuring that the overall stock 

of common land is not diminished. It would also be prudent for the 

Community Council to undertake consultation before making any final 

decision to apply to the Welsh Government for consent, either under 

Section 38 or Section 16 and these would include such persons as local 

inhabitants who may have views on any such proposals (bearing in 

mind that they are specifically referred to in the Order of Regulation) 

local access for local amenity societies (vis Gower Society, Wildlife Trusts 

and Ramblers Association and the Open Spaces Society). 

 

9.11 The Welsh Government must be satisfied that any proposed works 

would be of benefit to the users of the common, as a whole, or would it 

only benefit a small minority, to the detriment of the common, as a 

whole but, even so, that small minority should not necessarily be 

disregarded. 

 

9.12 Is it to be for something that is likely to be short lived and the common 

can be restored to it’s former recreational status, thereafter? 

 

9.13 Any re-profiling of the common for any recreational purposes that 

might involve areas covered with a hard surface, i.e., tarmacadam or 

concrete and even though being used for recreational purposes, 

would almost certainly require consent, under Section 38, or would be 

better suited to an exchange of land under Section 16 because the 

public who have rights of access over such an area of land would, in 

practical terms, simply not be able to enjoy that part of the common. 

Likewise, the size, scale, permanency of any recreational purposes 

would need to be considered under the same criteria. 

 

9.14 The report author reminds Community Council that, even if the 

Community Council were minded to agree to any future structure of 

developments – having taken into account all views of interested 
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parties, particularly those of the local  inhabitants and even 

considering the capital costs of such works and the maintenance, 

thereafter, are not the ultimate givers of such authorisation – that can 

only be the Welsh Government through it’s ministers/PEDW. 

 

 

9.15 If those sorts of matters become highly contentious, then the 

Community Council should consider who should make such request to 

Welsh Government, together with such things as the cost of making 

application, of advertising and representations to Welsh Ministers with 

the application form and of the cost of any Inquiry that PEDW may feel 

it necessary to hold after the said application is made. 

 

9.16 As mentioned above, in addition to the consents required (and 

referred to above), Planning Permission for the construction, and/or 

possible change of use would be needed from the local Planning 

Authority (Swansea City Council). 

 

9.17 An application for consents for work, etc under Section 38 is 

made to PEDW (formerly PINS), the application has to be advertised 

on site and in the press, any objections are to be made within the 

statutory period to PEDW, and an Inspector is then appointed to look 

into the application and all/any objections thereto. 

 

The Inspector can deal with the matter by written representations or by 

way of a local Hearing or Inquiry. The Welsh Minister can decide to 

allow the Inspector to give a Decision or can refer the 

recommendation of the Inspector to the Welsh Government, and a 

Decision is then given by the appropriate minister. 

 

10 Easements and Services. 

 

10.1 There are a number of service wires and apparatus lying in or under or 

over the common lands owned by the Council, viz - any gas mains, 

mercury cables, etc. – I It is yet to be specifically checked but there 

well maybe overhead or even underground wires for electricity and 

telephone – The report’s author assumes that the Council obtain a 

wayleave for any such apparatus installed in or over the lands owned 

by the Council? 

 

10.2 The report’s author was asked whether the Council still own the land 

on which the driveway giving access from Manselfield Road into the 

four detached houses developed on the site of the old Murton Rovers 

Football Club (otherwise formerly Chestnuts) has been constructed. 

10.3 In 2012, the lands on which Murton Rovers Club had been operated 

(formerly Chestnuts) had been acquired by a Mr and Mrs Glyn Vivian, 

who had secured planning consent for the development of the site 

for four detached dwellings; to enable the development they had to 
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obtain a new accessway over the adjoining Common – owned by 

Bishopston Community Council. Negotiations were undertaken and 

a Deed of Easement dated the 14th September 2012 was entered 

into by the Community Council giving consent to Mr and Mrs Vivian 

to lay out an Accessway on the Common, from Manselfield Road 

into the eastern boundary of the land that they were developing, 

having a maximum width, at it’s widest part, of four metres – 

monetary consideration was made by the proposed developers to 

the Community Council for such a Deed of Grant. Strictly speaking, 

the new track way should not have been surfaced in tarmacadam, 

as that would have required consent under Section 38 Commons Act 

2006 – although, a new access built on common land with an open 

finish, i.e., chippings or gravel, does not need such consent – 

concrete, tarmacadam or coated road stone or similar, i.e., an 

impervious surface, does need consent. The author of the report not 

seen whether any consent was sought or given by Welsh 

Government – there are no such papers in the files I currently hold. 

Covenants were entered into by Mr and Mrs Vivian to maintain that 

said Accessway and not to obstruct the Accessway or not to deposit 

any waste, rubbish, soil or other material on any part of the 

Community Council’s property or in any other way interfere with or 

disturb the exercise of the rights or similar rights by any person 

authorised by the Community Council. 

 

10.4 In the Deed of Grant, in that, Mr and Mrs Vivian, for themselves and 

their successors in title, covenant that they would pay to the Council on 

written demand a fair and reasonable proportion, according to use, as 

shall be determined by the Council or it’s surveyor, of any costs 

properly incurred by the Council in keeping the Accessway in good 

repair – there is however no covenant by the Council (as indeed I 

would not have thought there should be) of the Council having the 

obligation or liability to keep the access track in good repair but there, 

then, follows provision that any damage occasioned to the edges of 

the Accessway shall be made good at the cost of the owner or his 

successors in title (which were defined as including both the 

tarmacadam surface of the Accessway and/or any grass bordering 

the Accessway) and there was a further provision that, under no 

circumstances should there be any widening of the Accessway to 

facilitate access to or exit from the owner’s property – the only 

covenant undertaken by the Council was that they would not obstruct, 

interrupt, or interfere with the exercise of the rights by the owners. The 

land on which the said Accessway sits is still within the ownership of the 

Council, subject, as mentioned, to the terms set out above – the 

implementation of these terms being somewhat uncertain. 

 

10.5 The question may arise that if the tarmacadam Accessway needs 

repairing are the Bishopston Community Council under a duty to so 

repair and then seek refund from the owners of the four houses. The 

report author suspects not but the drafting of the Deed of Grant could 
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have been more clearly set out that there was no such initial possible 

liability on the Council. I have the original of the Deed of Grant 

/Easement of the 14th of September 2012 in favour of Mr and Mrs 

Vivan. 

 

10.6 There is a further document dated 21st of September 2012, when Mr 

and Mrs Vivian sold the development site to Aspect Developments 

(Wales) Limited, who took over the ownership and development of the 

property (therein described as Murton Rovers Sports and Social Club) 

whereby the developers (Aspect Developments (Wales) Limited) 

entered into a direct covenant with the Community Council to observe 

and perform all the covenants on the part of Mr and Mrs Vivian 

contained in the original Deed of Grant/Easement.  The report author 

that Aspect Developments (Wales) Limited carried out the 

development and built the four detached houses but they have not 

seen anything further, whereby the purchasers of those houses, either 

collectively or separately, covenanted with the Council to take on the 

obligation, observance and performance of the said covenants – The 

report author does not know whether the Council hold any other 

correspondence or documentation with the owners of the four 

separate houses, following the completion of the development by 

Aspect Developments (Wales) Limited. The original subsequent 

covenant by Aspect Development may, in practice, be difficult to 

enforce! 

 

10.7 There is a further Deed of Grant dated 26th of February 2010, when 

the Community Council granted the Grantees of Sunnyside, 

Manselfield Road rights of access over the land from Sunnyside to 

Manselfield Road, [i.e., over that part of the eastern part of Mansel 

Green, otherwise Manselfield Green]. That Deed contains no provision 

that the surface would be maintained as an open surface and not 

tarmacadam, concrete or coated road stone which would need 

consent being given under Section 38 Commons Act 2006. There is 

contained a covenant by the Grantees on behalf of themselves and 

their successors in title that they would, from time to time, contribute a 

fair proportion, according to user, of the costs of keeping the said 

road in repair. The proportion, in case of difference, be determined 

by a single arbitrator, appointed under the Arbitration Act 1950 – this 

puts obligation on the Community Council to ensure that the said 

“road” is kept in repair, albeit obtaining a proportion, according to 

user, of the cost from the owners or occupiers of Sunnyside there may 

be other adjoining owners who use the same road. The report author 

had no information whether there has been any contact between 

the Council, as owners of the road, and those who have rights there 

over, in respect of maintenance or otherwise. 
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11 Shared Used Path – Cycle Track proposed by City and County of Swansea. 

 

11.1 Negotiations have been taking place recently whereby the City 

and County of Swansea wish to extend the Shared Use Path (SUP) 

(cycle, horses, pedestrians, but not mechanically propelled 

vehicles?) on the south side of the B4436 from the top of Mayals, 

through Clyne Common and into Murton, continuing on the area 

of land between the south side of the B4436 and the present 

fencing to the north of the recreation ground on Murton Green 

(i.e., opposite Northway Garage), and also, proceeding with a 

branch southwards on the east side of Murton Green, towards 

Murton itself, ie, within lands owned by Bishopston Community 

Council. Planning permission will be needed by City and County of 

Swansea, and they would also need consent from Welsh 

Government under Section 38 Commons Act 2006 because such 

shared use path is being situated and constructed on the common 

land; it incorporates banking on both sides of the track and is 

being finished with a surface which is not “open”. 

 

The proposed surface would, in the view of the report’s author, fall within the 

category of “concrete, tarmacadam or coated road stone” – although, the 

specification being put forward by City and County of Swansea, as I understand it, is 

it will be chopped up rubber of tyres of motor vehicles, bonded together with some 

sort of resin – that is I would have thought an impermeable surface caught by Section 

38, whereas open surface of gravel, dust, chippings or scalpings would not be so 

caught, as being permeable. 

 

11.2 Consent under the Scheme of Regulations is probably 

permissable from the Bishopston Community Council as such;, 

under the Scheme of Regulations, the Bishopston Community 

Council shall have the power to “authorise the construction and 

maintenance of any such new paths and roads on the common, 

as appears to the Council to be necessary or expedient although, 

of course, as owner of the soil, the Bishopston Community Council 

would have to give their consent to the works being laid on their 

land, and Swansea City Council would have to obtain such 

consent from the Community Council, Swansea City Council do 

not currently have compulsory powers to undertake such works;”. 

 

It would be a matter solely for the Community Council to decide whether the SUP 

pathway would be authorised under Paragraph 7 of the Scheme Regulations, or 

whether, as land owners, they decide to give their approval and grant such licence 

to lay the surface on Community Council owned land, even if they thought so, 

consent for the laying of the path (SUP) would still be needed by Swansea City 

Council under Section 38 Commons Act 2006. 
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Edward Harris. 

Solicitor, 

Tredegar Fawr Farm, 

Llangyfelach, Swansea, 

SA5 7LS 

 

 

Dated:- 28th August 2024 

 

 
Attachments:- 

Copy HMLR plans for Title Numbers 

- WA74126 

- CYM54405 

- CYM291478 
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